IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
GREENVI LLE DI VI SI ON

EDDI E LEE HOWARD,
Plaintiff
V. NO  4:94CVv253-D-D
M SSI SSI PPI DEPARTMENT OF
CORRECTI ONS,

Def endant

OP1 NI ON

This matter is before the court, sua sponte, for consideration
of dismssal of this cause. Plaintiff, an inmate currently
incarcerated at the Mssissippi State Penitentiary, files this
conpl aint seeking to obtain his prison master file.

He al | eges that he has been wongfully convicted of nmurder and
that confidential information in his prison records was used to
hel p convict him

After carefully considering the contents of the pro se
conplaint and giving it the liberal construction required by Hai nes
v. Kerner, 404 U.S. 519 (1972), this court has cone to the
fol |l ow ng concl usi on.

Any challenge to the fact or duration of a prisoner's
confinement is properly treated as a habeas corpus matter, whereas
chal l enges to conditions of confinenent nmay proceed under Section

1983. Jackson v. Torres, 720 F.2d 877, 879 (5th Gr. 1983). The




relief sought by the prisoner or the |abel he places upon the

action is not the governing factor. Johnson v. Hardy, 601 F.2d

172, 174 (5th CGr. 1979).

Clearly, the plaintiff is challenging the fact of his
confinement and not the conditions of confinenent. Consequently,
this action will be treated as a habeas corpus matter.

It is well settled that a state prisoner seeki ng habeas cor pus
relief in federal court is first required to exhaust his avail able

state renedies. 28 U.S.C. 82254(b) and (c)!; see also Rose v.

Lundy, 455 U. S. 509 (1982). More specifically, a petitioner nust
present his clains to the state courts in such a fashion so as to
afford those courts a fair opportunity to rule on the nerits.

Picard v. Conner, 404 U S. 270 (1971); D spensa v. Lynaugh, 847

F.2d 211, 217 (5th Gr. 1988). A habeas corpus petitioner nust

1 28 U.S.C. 82254(b) and (c) provide:

(b) An application for a wit of habeas corpus in
behal f of a person in custody pursuant to the
judgnent of a State court shall not be granted
unl ess it appears that the applicant has exhausted
the renedies available in the courts of the State,
or that there is either an absence of avail abl e
State corrective process or the existence of
ci rcunst ances rendering such process ineffective
to protect the rights of the prisoner.

(c) An applicant shall not be deened to have exhausted
the renedies available in the courts of the State,
wi thin the neaning of this section, if he has the
right under the law of the State to raise, by any
avai | abl e procedure, the question presented.



provide the state's highest court with a fair opportunity to pass
upon the issues raised in the petition for federal habeas corpus

relief. Dupuy v. Butler, 837 F.2d 699, 702 (5th Cr. 1988) (citing

Carter v. Estelle, 677 F.2d 427, 443-44 (5th Gr. 1982).

Plaintiff has the right to direct appeal of his conviction to
the M ssissippi Suprenme Court. M ss. Code Ann. 899-35-101 et seq.
(1992 Supp.). Additionally, he has another avail abl e state renedy
under the M ssissippi Post-Conviction Collateral Relief Act, M ss.
Code Ann. 8899-39-25, et seq. (1992 Supp.). If plaintiff does not
receive the requested relief, he may appeal that decision to the
M ssi ssi ppi Suprene Court. M ss. Code Ann. 899-39-25 (1992 Supp.)
Once plaintiff has exhausted his available state renmedies and in
the event he does not receive the requested relief, he may then
file a petition for habeas corpus relief in this court presenting
the sane grounds in his federal petition for relief as he did to
the state courts.

A final judgnent in accordance with this opinion wll be
ent er ed.

TH S the day of , 1994,

UNI TED STATES DI STRI CT JUDGE



